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Off-Duty Employment

Updated by Major Kerry L. Muehlenbeck, June 2001

AUTHORITY:   18 U.S.C. 208; 5 C.F.R. 2635; DoD 5500.7-R, Joint Ethics Regulation (JER)(30 Aug 93, C4, 6 Aug 98), Chapters 1- 3; OpJAGAF 1996/75, Propriety of Employment for Reserve Officer (13 May 96); OpJAGAF 2001/14, Off-Duty Employment- Air Guard Reserve Pilots (9 Mar 01). 

INTRODUCTION

Air Force and Air National Guard members may participate in off-duty employment, subject to the limitations and prohibitions set forth in the Joint Ethics Regulation (JER) and its lawfully promulgated supplements.

WHO MUST OBTAIN APPROVAL FOR OFF-DUTY EMPLOYMENT

A common misconception is that the JER requires every DoD employee and military member to obtain pre-approval of any off-duty employment:  that is not the case.  The JER requires pre-approval of off-duty employment only for DoD employees who:  a) are required to file a financial disclosure report (the SF 278 or OGE 450) and b) wish to engage in a business activity or compensated outside employment with a prohibited source.  A “prohibited source” is defined as:  1) any person who seeks official action by the employee’s agency; 2) does business or seeks to do business with the employee’s agency; 3) conducts activities regulated by the employee’s agency; 4) has interests that may be substantially affected by the performance of the employee’s official duties, or 5) is an organization comprised of members who fall into one of these categories.  In those cases, the employee must obtain written approval from his/her supervisor or commander.   Moreover, under JER 2-203, agency designees may require any DoD employee under their jurisdiction to report any outside employment or activity prior to engaging in it.  The commander, head of the organization, or supervisor may then prohibit activity if it will:  1) detract from readiness, or 2) pose a security risk.  As always, any activity that may reasonably be expected to bring discredit upon the government or DoD will not be allowed. 

“COVERED RELATIONSHIP” AND CONFLICTS OF INTEREST

In addition to the pre-approval requirement, there are a number of statutory provisions that may be triggered by off-duty employment with a prohibited source (See 5 C.F.R. 2635.801(d) and the JER, sec 2-100 for a summary of these statutes).  For example, 18 U.S.C. 208 prohibits a government employee from participating personally and substantially in an official capacity in any particular matter in which he has a financial interest if the particular matter will have a direct and predictable effect on that interest.  An employee’s part-time employment with a person or company means that the employee has a “covered relationship” with that person or company for purposes of conflict of interest laws.  An employee may not engage in outside employment if the employee would have to be disqualified from matters so central to the performance of his official duties that the employee’s ability to perform the duties would be materially impaired (5 C.F.R. 2635.802).  Stated differently, if an employee’s proposed off-duty employment would involve conflicts of interest so great that he or she would be unable to carry out official duties, a supervisor or commander may disapprove off-duty employment.

TEACHING, WRITING, OR LECTURING


Personnel are encouraged to engage in teaching, writing, or lecturing.  A member may not accept compensation for teaching, speaking or writing in their personal capacity, if any of the following five conditions apply:  1) the subject matter deals in significant part with any ongoing or announced policy, program or operation of the DoD or the Air Force; 2) the subject matter deals in significant part with any matter to which the employee presently is assigned, or to which the employee was assigned during the previous one-year period; 3) the circumstances indicate that the invitation to engage in the teaching, speaking or writing was extended to the employee primarily because of his/her official position, rather than his/her expertise on the particular subject matter; 4)  the invitation to engage in the teaching/speaking, or writing (or the offer of compensation for the activity) was extended to the employee, directly or indirectly, by a person (or company) who has interests that may be affected substantially by performance or nonperformance of the employee’s duties; and 5)  the information conveyed through the teaching, speaking, or writing, draws substantially on ideas or official data that are “nonpublic information” as defined in 5 C.F.R. 2635.703.

THE TRADITIONAL GUARDSMAN

The analysis becomes more difficult when applied to traditional guardsmen, who by their very nature, retain “full time” off duty employment.  Obviously, their employment is not illegal, per se, but does warrant careful review.  The JER does apply to these situations because a National Guardsman performing official duties or functions under the authority of either Title 10 or Title 32 of the United States Code meets the JER definition of “DoD employee.  JER 1-211e.  When deciding whether or not there exists a covered relationship or conflict of interest, one must compare the civilian responsibilities with military duties.  First, look to see if the guardsman is employed/seeking employment with an organization that provides services to the Air Force/ANG community.  Essentially, a Guard member may not participate on both sides of a transaction, i.e., work for a company in a full-time civilian capacity and then make decisions on behalf of the AF/ANG that will affect that company’s welfare.  The conflict is obvious and the appearance of impropriety overwhelming.  

If a member’s participation in a military capacity is tangential to other AF responsibilities, such that he/she could easily perform meaningful duties in another unrelated capacity, then the member may keep the civilian job and continue with the current ANG assignment.  The decision as to whether or not his/her military duties can be separated from ties to the civilian work is left to the commander.  If military duties cannot be separated from activities involving civilian job, then the member may not maintain employment with that civilian organization under JER 2-100 (5 C.F.R. 2635.802), which precludes an employee (including a Reservist as a special government employee) from engaging in outside employment that conflicts with his/her official duties.  An activity conflicts with an employee’s official duties if it would require the employee’s disqualification from matters so central or critical to the performance of his/her official duties that his/her ability to perform the duties would be materially impaired.  

Under the JER, section 8-403, standards of conduct counseling is personal to the employee and does not extend to the employee’s prospective employer.

KWIK NOTE:  Commanders should advise members that non-military employment might be subject to certain ethical restrictions.
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