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Advising Suspects of Their Rights


Updated by Major George Asinc and Lt Col Lewis A. Brandes, July 2001

AUTHORITY: 
Minnick v. Mississippi, 498 U.S. 146 (1990); Arizona v. Roberson, 486 U.S. 675 (1988); Miranda v. Arizona, 384 U.S. 436 (1966); United States Constitution, Amendments V and VI; Article 31, UCMJ; Manual for Courts‑Martial (MCM), Rule 305(e); AF Form 1168; applicable state and military law and regulations; collective bargaining agreement.

WHEN, WHAT, AND WHOM TO ADVISE

As a Commander, First Sergeant or Supervisor, you have the inherent right and responsibility to counsel, admonish, reprimand, “chew‑out” and hold discussions with your subordinates. If YOU do all of the talking, the individual’s “rights” may not become an issue. However, any time that you or anyone conducting a formal or informal investigation, begin to question an individual about suspected wrongdoing that MAY lead to disciplinary action (whether punitive or administrative) it is necessary to provide the suspected employee with a “rights” advisement. In addition, if your session started out to be a counseling session but your employee says or does something that leads you to believe the employee is suspected of an offense, stop the conversation and immediately provide a proper “rights” advisement. You should normally tell every person they have the right to have counsel present during the questioning. However, an attorney will only be appointed for military personnel.

If your subordinate was on Title 10 duty (federal service) when the alleged offense occurred or when you question the member (even if you are not) you should provide the member with the Article 31, UCMJ warnings (see AF Form 1168) if there is a chance of court‑martial under the UCMJ. If the subordinate could also be punished under your state Military Code of Justice or under state civilian criminal law, the member should also be given a state law rights advisement.

If your subordinate was on Title 32 duty when the alleged offense occurred or when you question the member, state law must be consulted to determine what type of rights advisement is appropriate.  Check your state military justice code.  If your state military law does not have a rights advisement or if your state law is similar to the Article 31 warnings, you can use Attachment 1 to this topic simply by deleting the words “Article 31, UCMJ.”

If your subordinate was a civilian employee at the time of the alleged offense or when you question the member, the employee needs to be given a rights advisement consistent with the Fifth Amendment to the United States Constitution. Although the “Miranda” warnings normally only require a rights advisement in the event of “official interrogations” in “custodial situations” it is better to err on the side of caution and provide the warnings. Attachment 2 to this topic may be used for this purpose.

If the civilian subordinate is also subject to a collective bargaining agreement, the employee must also be given the “Weingarten” rights. See the topic in this Deskbook entitled EMPLOYEE INTERROGATION for an in‑depth discussion of these rights.

If you fail to give a required rights advisement, the information you gain CANNOT BE USED IN A PUNITIVE ACTION OR A COURT OF LAW, AND MAY NOT BE ABLE TO BE USED AGAINST THE INDIVIDUAL IN AN ADMINISTRATIVE HEARING OR IN A CIVILIAN DISCIPLINARY ACTION.

OBTAIN WAIVER OF RIGHTS

Remember that giving proper advice of rights to a suspect is only the first step toward obtaining admissible evidence. The second requirement is for the suspect to freely and intelligently waive these rights. Care must be exercised so that the suspect is not coerced or unduly influenced into waiving these rights. A written waiver, after a written advice of rights, is the best way to preserve the transaction for further use. These are provided for in Attachments 1 and 2 to this topic and also in AF Form 1168 (Statement of Suspect). However, oral advice of rights and oral waivers are admissible in evidence as well. Using exactly the same procedure each time the warnings are given and keeping precise notes of what transpired (Memo for the Record or notebook), will help ensure that the person who gave the advice of rights and heard the waiver of rights can testify at a later date as to exactly what  happened on the occasion in issue. If possible, the rights advisement should be given in the presence of a witness, who then may testify at any hearing.

FORMS TO USE
Attachments 1 and 2 to this topic provide a script for a rights advisement which, when the advisory notes are removed, provides a form for use in documenting advisement of rights.  As an alternative to Attachments 1 and 2 to this topic, AF Form 1168 may be used to take a statement from the suspect. As stated above, all these forms provide the rights and waiver of rights questions. Regardless of the forms used, after the advice of rights and waiver of them, and before the statement is taken, the suspect should first be sworn and requested to sign the form. Again, having a witness present throughout the advice of rights, the waiver and the taking of the statement is another advisable method of establishing exactly what occurred at the time. You may also wish a member of your Security Forces to give the advice of rights and act as the other person present if any statement is given. 

AF Form 1168 provides Article 31, UCMJ rights while Attachments 1 and 2 to this topic set forth civilian rights, and probably closely conform to most state military law rights. 

RIGHT TO COUNSEL IN FIFTH AMENDMENT CONTEXT
Under the Fifth Amendment to the United States Constitution, an individual has the right to have counsel present during an interrogation while “in custody.” In the military, a person has the right to have counsel present during questioning under circumstances that meet the “official questioning” test. In other words, the military counsel rights are broader than civilian rights due to the fact that questioning in the military can be inherently coercive due to the grade or command relationship between the questioner and the individual being interviewed.

REQUEST FOR ATTORNEY
If the suspect requests an attorney during the rights advisement, no further questioning may occur about the matter at hand or about any other offense until counsel for the suspect is ACTUALLY PRESENT at the interview. This applies to interviews held even at a later date. If the commander knows (or even has good reason to suspect) that the member has talked to a lawyer on the matter at hand or anything related to it, the Commander or a delegate must call that lawyer before the member is interviewed. In this situation, even if the individual waives the right to counsel in the absence of counsel, the lawyer should be advised of the interview before it takes place and given a reasonable time to get there and be present during the questioning. If the lawyer is not available or does not respond, you should make “all reasonable attempts” to contact the lawyer. That does not mean sending a personal messenger from the base to the lawyer, but it may not mean only one phone call either. “Reasonable” means what is reasonable under the circumstances. If this requirement is ignored, the statement which is obtained and any evidence discovered as a result of it, may be useless for punitive purposes even though it possibly may be used for adverse administrative action purposes. In addition, this conduct may constitute a violation of the member’s constitutional rights (MCM, Rule 305 (e)).

A suspect may waive the right to have an attorney present during an interview by initiating an interview or requesting that an interview be held without an attorney present. However, you should contact your SJA if this occurs, since the validity of these waivers depends heavily upon the facts.

TAPE RECORD STATEMENTS WHEN POSSIBLE
Recorded statements are preferred over written statements because they contain the tone of the conversation in addition to the substance.  It prevents a suspect from later claiming that there was coercion or some type of promise or agreement in exchange for their statement.  The recording can easily be transcribed if needed for use in any disciplinary proceeding.  If the suspect appears to be intoxicated make sure to determine that they are capable of understanding their rights and your questions.  Ask preliminary questions that can demonstrate that capability.

CHECKLIST OF PRACTICAL TIPS
1. 
Make sure the suspect understands what you are investigating. Legal specifications are not necessary ‑‑ lay terms are okay.

2. 
A suspect may waive the rights. This waiver must be knowing, intelligent, and voluntary. A waiver MAY NOT be obtained by coercion, threats or promises of reward or benefit.

3.
Obtain the waiver in writing. Use AF Form 1168 or this topic’s Attachments 1 or 2, as applicable.

4. 
Have a witness present.

5. 
If the suspect requests counsel, stop all questioning until the suspect has had an opportunity to consult with counsel.

6. 
If the suspect indicates a desire to remain silent, cease questioning. This does not mean, however, that you cannot give the suspect orders or directions on other matters. Just be careful not to threaten.

7. 
If after electing to make a statement, the suspect changes his or her mind, stop questioning.

8. 
If the suspect consents to make a statement, try to get it in writing. Handwritten is best.

9. 
Prepare a memorandum for the record (MFR) immediately after the session ends. Include:


a.  
What and when you advised the suspect (oral session only).


b.  
What the suspect said (oral session only).


c.  
What activities took place (suspect sat, stood, smoked, drank, ate, etc.) (oral, handwritten or tape recorded sessions).


d. 
What the suspects attitude was (angry, contrite, cooperative, combative, etc.) (oral, handwritten or tape recorded sessions).


e.  
Duration of the session with inclusive hours (oral, handwritten or tape recorded sessions).


 f. 
Where the session was held (oral, handwritten or tape recorded sessions).

10. Think twice before you advise an intoxicated person of rights. If the person is drunk, that person may be legally incapable of knowingly and voluntarily waiving rights.

11. Generally, once an individual has requested an attorney, no questioning should ever occur without the presence of the attorney. 

12. Remember, an interrogation occurs any time you intend to elicit incriminating statements from a person OR incriminating statements are reasonably likely to be elicited. Commanders should always advise subordinates of their rights when questioning them about a suspected offense.

13. 
Ask the suspect, “Have you previously requested counsel?”


a. 
If the reply is negative, the interrogation may proceed.

  b.
If the reply is in the affirmative, the interrogation should cease, and the Staff Judge Advocate should be consulted. 

KWIK‑NOTE: Know when and how to advise suspects of their rights. When in doubt, give the advice of rights. Failure to provide rights advisement likely will result in the inadmissibility of the evidence obtained.
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Attachment 1

MILITARY SUSPECT SAMPLE ADVISEMENT OF RIGHTS

I am , (Title, e.g., Investigating/Inquiry Officer, Commander) of the (Wing, Group, Squadron, etc.), Base. I am investigating the offense(s) of ______________ , of which you are suspected. Before proceeding with this (investigation/ inquiry/ interview), I want to advise you of your rights under (Article 31 of the Uniform Code of Military Justice and/or Section ________ of the State military law) (as applicable).

You have the right to remain silent; that is, to say nothing at all. Any statement you do make, either oral or written, or any act, may be used against you in a trial by court‑martial or in other judicial, non‑judicial, or administrative proceedings.

You have the right to consult with a lawyer before any questioning. The (ANG if in Title 32 status or state active duty) (Air Force if in Title 10 status) will appoint a military lawyer to represent you in this proceeding free of charge. You may also obtain a civilian lawyer of your choosing at your own expense.

You have the right to have such appointed military lawyer or retained civilian lawyer present during this (investigation/inquiry/interview). You may request a lawyer at any time during this (investigation/ inquiry/interview). If you decide to answer questions during this (investigation/inquiry/interview), you may stop the questioning at any time.

Have you previously requested a lawyer after being advised of rights? (If the answer is yes, stop. Consult your Staff Judge Advocate before proceeding. If the answer is no, continue). 

Do you understand your rights as I have stated them for you?

Do you now wish to answer my questions without the presence of an attorney?

(If the member says yes, place the member (suspect) under oath or affirmation, ask the member to sign and date this form or the AF Form 1168, acknowledging and waiving the rights).

(If the member says no, STOP and do not proceed with questioning of the member until you have the permission of the member’s counsel, and until you have further consulted with the Staff Judge Advocate).

Do you understand that you may end this interview at any time?

I have read and understand my rights as stated above, and knowingly, freely and voluntarily waive them and make the following statement or will give answers to the questions set forth below.

___________      __________________________ 

Date

Suspect

__________________________________

Questioner

__________________________________

Witness

NOW PROCEED WITH SUBSTANTIVE QUESTIONING
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CIVILIAN SUSPECT SAMPLE ADVISEMENT OF RIGHTS
I am , (Title, e.g., Investigating/Inquiry Officer, Commander) of the (Wing, Group, Squadron, etc.), Base. I am investigating the offense(s) of ___________________ , of which you are suspected. Before proceeding with this (investigation/ inquiry/ interview), I want to advise you of your rights under the Fifth Amendment to the Constitution (and any applicable collective bargaining agreement).

You have the right to remain silent; that is, to say nothing at all. Any statement you do make, either oral or written, or any act, may be used against you in a trial or in other judicial, or administrative proceedings.

You have the right to consult with a lawyer before any questioning. You may also obtain a civilian lawyer of your choosing at your own expense.  If you cannot afford a lawyer, you may request that one be appointed for you.

NOTE: You should not give rights to or question civilian suspects who have no military affiliation. That should be done by civilian law enforcement officials. The civilian suspects you will give rights to, or question,will have a military affiliation. As such, since they will usually be employed, it is unlikely, as a practical matter, that these

suspects will be qualified (i.e. be deemed poor enough) for free civilian counsel.

You have the right to have this lawyer present during this (investigation/inquiry/interview). You may request a lawyer at any time during this (investigation/inquiry/interview). If you decide to answer questions during this (investigation/inquiry/interview), you may stop the questioning at any time.

Have you previously requested a lawyer after being advised of rights? (If the answer is yes, stop. Consult your Staff Judge Advocate before proceeding. If the answer is no, continue).

NOTE: If the person being questioned is a federal technician or state employee, and is being questioned about a matter alleged to have occurred while in such status, AND if the results of that questioning may result in disciplinary action against that person in such status, federal law provides that that person, UPON REQUEST has the right to have a UNION REPRESENTATIVE present during questioning. Before questioning any such person, consult your Staff Judge Advocate to determine if federal or state law or regulation or any applicable collective bargaining agreement requires the questioner to ADVISE the suspect of the right to have the union representative present. If there is NO REQUIREMENT TO ADVISE of the right to the union representative’s presence and no request for same is made, continue with the script. If there is NO REQUIREMENT TO ADVISE of the right to the union representative’s presence and a request for same is made, stop, consult your Staff Judge Advocate and wait for the presence of the union representative.

If there is a requirement in state law or the collective bargaining agreement to advise of the right to have the union representative present, immediately before asking the suspect, “Do you understand your rights as I have outlined them for you?”, the script should proceed:

You have the right to have a representative from your union present during this (investigation/inquiry/interview). You may request the presence of a union representative at any time during this (investigation/inquiry/interview). 

Do you understand your rights as I have stated them for you?
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Do you now wish to answer my questions without the presence of an attorney?

(If the person says yes, proceed).

(If the person says no, STOP, and do not proceed with questioning until you have the permission of the persons counsel, and until you have further consulted with the Staff Judge Advocate).

Do you now wish to answer my questions without the presence of a union representative? (ask only if advised of this right).

(If the person says yes, proceed unless the person has exercised the right to counsel. If there has been no exercise of the right to counsel or union representation, place the suspect under oath or affirmation and ask the suspect to sign and or date this form or an equivalent form (e.g., AF Form 1168), acknowledging and waiving the rights).

(If the person says no, STOP, and do not proceed with questioning until the union representative is present).

Do you understand that you may end this interview at any time?

I have read and understand my rights as stated above, and knowingly, freely and voluntarily waive them and make the following statement or will give answers to the questions set forth below.

__________________ ___________ __________________________ 
_________________

Witness (questioner)
Date

Suspect


Date

________________________________

Additional Witness(es)

NOW PROCEED WITH SUBSTANTIVE QUESTIONING
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