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Confessions


Updated by Major George Asinc, July 2001

AUTHORITY: U.S. Constitution, Fifth Amendment; UCMJ, Military Rules of Evidence 301‑306; applicable state law.

DEFINITION 

Confessions, simply put, are self‑incriminatory statements, which may be used against a person in a criminal or administrative proceeding as evidence of the commission of an offense. A confession may be either oral or written. It may be voluntary or involuntary. An involuntary confession cannot be used against the individual in most cases.

Admissions are statements by suspects, direct or implied, of facts pertinent to an issue and when combined with other facts, tend to prove guilt of an offense.

ADVISEMENT OF RIGHTS
Typically, a rights advisement precedes the taking of the confession. One exception to this is a person’s spontaneous statement which was not made in response to questioning. The rights advisement generally consists of three parts. Suspects or accused individuals are advised of: 

1. The general nature of the offense;

2. The right to remain silent; and

3. That any statement made can be used against them.

For an individual serving on Title 10 orders, these rights are contained in Article 31 of the UCMJ. Civilians refer to the rights advisement as “Miranda” warnings. National Guard members not on Title 10 duty (Title 32 or State Active Duty) will be read “Miranda” warnings and/or a rights advisement pursuant to their state Code of Military Justice.

Commonly, advising the member of the right to counsel will also be included in the rights advisement. In the military, individuals have a right to assigned military counsel or civilian counsel at their own expense. Individuals advised of the right to counsel should not be questioned if they indicate that they want to speak to an attorney. Any statement taken or confession made in violation of this right will likely be inadmissible.

VOLUNTARY OR INVOLUNTARY

Involuntary

A confession may later be held to be INVOLUNTARY IF the atmosphere in which it was taken was inherently coercive; or IF the required advisement of rights was not given before the confession; or even if the rights were given, the individual did not knowingly or voluntarily waive those rights before confessing.

Voluntary
A confession will only be held voluntary if the:

1. Atmosphere in which it was given was not inherently coercive; and

2. Required advisement of rights was given; and

3. Individual knowingly, intelligently, and voluntarily waived those rights before confessing.

KWIK‑NOTE: Before you question any unit member about that member’s involvement in any kind of conduct which could lead to adverse action, consult your Staff Judge Advocate.
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