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Inspections and Searches


Updated by Major George Asinc, July 2002

AUTHORITY:
Fourth Amendment to the U.S. Constitution; AFI 31‑201, Security Police Standards and Procedures (4 Dec 01); Military Rules of Evidence, Rules 311-316; Manual for Courts-Martial; applicable state law.

INTRODUCTION

The Fourth Amendment to the U.S. Constitution provides, “ The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated and no warrants shall issue, but upon probable cause supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.” 

As a Commander, general military law gives you authority to direct inspections and authorize probable cause searches of persons and property under your jurisdiction. However, military law requires that the Commander authorizing a search be neutral on the facts. In order to separate the Commander gathering facts and responsible for discipline from the search authorization Commander, at many bases the authority to authorize searches and seizures has been centralized with the Wing or Group Commander. All law enforcement personnel should be aware of the very strict procedures that must be followed in obtaining a search authorization. 

However, you must still APPRECIATE THE DIFFERENCE BETWEEN INSPECTIONS/INVENTORIES AND SEARCHES because failure to do so may result in exclusion of evidence in a court‑martial or administrative proceeding. Searches are evidence-gathering acts for law enforcement activities. Inspections, on the other hand, have the primary purpose of determining and ensuring the security, military fitness, or good order and discipline of your command. Motive is often the test. If particular evidence from a particular person(s) is sought, from a particular place(s), an “Authorization to Search” is required and the search must be based upon probable cause to believe the person(s) or place(s) to be searched will produce the particular evidence sought to be seized. By contrast, the “Inspection” is conducted for health, welfare, safety and morale purposes without targeting in advance a particular person(s) or place(s). That is the basic difference between an “inspection” and a “probable cause search.” PRIOR CONSULTATION WITH THE STAFF JUDGE ADVOCATE TO DISTINGUISH BETWEEN THE TWO IS ESSENTIAL.

SEARCHES

A search may be authorized for:

1. 
Person or property situated in a place under your command and control;

2. 
Military property or property of a nonappropriated fund; and/or

3. 
Property situated in a foreign country which is owned, used, occupied by or in possession of a member of your command.

A search may be conducted for the following types of property:

1. 
Contraband, i.e., drugs, unauthorized government property;

2. 
Fruits of a crime, i.e., stolen TV, money; and/or

3. 
Evidence of a crime, i.e., bloody T‑shirt, weapon. 

KINDS OF SEARCHES

Probable Cause Searches 

The basic rule is short: When probable cause exists, a Commander, acting as a neutral and detached magistrate, can authorize searches of persons or places subject to the Commander’s military control. That relatively short rule, however, carries an abundance of legal baggage. The military written “Authorization to Search” by the Commander pursuant to AFI 31-201 (AF Form 1176) is equivalent to the civilian Search Warrant by a Judge. In either case, the issuer of the authority to search must be neutral and detached. Attachment 1 to this topic is a checklist provided to assist the Commander to determine whether and to what extent search authorization based upon probable cause, should be granted.

BECAUSE OF THE EVER‑CHANGING LAW IN THIS AREA, A COMMANDER SHOULD ALWAYS

CONSULT WITH THE STAFF JUDGE ADVOCATE BEFORE AUTHORIZING A PROBABLE CAUSE

SEARCH.

Remember, the Commander authorizing a search may be called upon weeks or months later to testify at a trial or other proceeding (civilian or military) regarding the conclusion that probable cause existed prior to the search. Thus, it is a good idea for the Commander to take and retain notes, on a copy of the attached checklist or elsewhere, that can be used later, if necessary, to refresh the Commander’s memory.

Probable Cause To Search: For there to be probable cause to search particular premises, it must be more likely than not that the specific items to be searched for are connected with criminal activities and these items will be found in the place to be searched. 

Probable cause may arise from:

1. 
Your personal knowledge;

2. 
Oral or written information from others; or

3. 
A combination of personal knowledge and information from others.

The search authorization may rely on information from others, as long as it is determined that the information is credible. An anonymous telephone call, by itself will never justify a probable cause search. In the case of drug dogs, the search authorization Commander must have observed and be personally aware of the dog’s successful training exercises as well as the dog’s actual record of success in search situations. Drug dogs are not usually used in the Air National Guard. 

For the authorization to search, you should place the person providing the information to you under oath.

The search may be an oral authorization to search, based upon probable cause, when exigent circumstances exist and delay may otherwise impair the likelihood of success.

When information comes to your attention that may justify a search authorization:

1. 
Refer the source of the information to the Security Police who will investigate or refer the source to the AFOSI;

2. 
Do not personally investigate;

3. 
If the Commander discovers the information:


a. 
Secure the premises with an NCO;


b. 
Notify Security Police Investigators or the AFOSI; and


c. 
Note any incriminating evidence or statements; and

4. 
Coordinate with the Legal Office on probable cause facts to be presented to the search-authorizing Commander.

Non-Probable Cause Searches

Consent Searches

If an individual consents to a search you do not need search authority.
1.  Prior to requesting authority to search an individual’s body or premises, a request for consent should be made.  For example, “ Will you allow me to obtain blood to determine the amount of alcohol in your body?” Try to have consent acknowledged in writing (AF Form 1304, Consent for Search and Seizure) or at least have one witness present. 

2.   
Consent must be knowledgeable and genuinely voluntary. It cannot be the result of threats or coercion. Advise of the right to refuse to consent. 

3. 
Mere acquiescence to a search is not sufficient to justify a search based upon consent.

4. 
The individual giving consent must have either an exclusive or joint interest in the premises to be searched.


a.
An assigned occupant of a dormitory room can consent to a search of the joint or common areas of the room.

b. 
Only the individual who has the exclusive use of a separate closet, locker, or other part of the premises may consent to a search of those areas. 

See Attachment 1 to the topic in this Deskbook entitled “CONSENT URINALYSIS TESTS” for a sample consent form used in these searches.

There is no requirement to read an individual his Article 31 Rights when asking for consent to search. You are requesting blood, urine, or the ability to look inside the person’s car. You are not asking the person to produce incriminating statements.
Other Non-Probable Cause Searches

Most searches require probable cause (reasonable grounds) or consent to be valid. There are unique situations where you do not need probable cause to search, such as searches upon entry to or exit from U.S. installations, aircraft or vessels or searches within jails.
Adhere to the Search Rules
Evidence seized from an illegal search cannot be used as evidence against an accused.

While these rules and the checklist in Attachment 1 to this topic may appear detailed and time consuming (they are) and unnecessary (they aren’t), your adherence to them will either “make” or “break” your case; and if things are done correctly from the outset, it will ultimately save you and the government much time, aggravation and money, and lead to the swift and appropriate adjudication of offenders.

INSPECTIONS

An inspection is an examination of the whole or part of a unit, organization, installation, ship, aircraft, or vehicle. Commanders have the inherent authority to ensure their command is equipped and functioning property, maintaining proper standards of readiness, sanitation and cleanliness and that personnel are present, fit and ready and ready for duty. An inspection is conducted for the primary function of ensuring mission readiness. The purpose of an inspection cannot be to obtain evidence for use in a court-martial or other disciplinary, administrative or criminal proceedings. If, however, such evidence is a product of a legitimate inspection, it may be used in any such proceeding. No probable cause is needed for an inspection because inspections are not considered “searches” within the meaning of the Fourth Amendment.  Nor is there a need to give notice of an inspection. 

Common examples of inspections are: requesting random urine samples from members, requesting identification of each and every individual at the base entrance gate, and checking military readiness mobility kits. 

The key to a valid inspection is that the inspection must be of all people in a definable group who are subject to it, and no one person may be singled out in advance.

Commanders should prepare a written memorandum prior to conducting an inspection to outline the purpose of the inspection. Guidance for permissible inspections is found in Military Rule of Evidence 313. 

Inspections must be conducted in a reasonable manner.  An inspection is reasonable if the scope, intensity, and manner of execution of the inspection is reasonably related to its purpose.
Attachment 2 to this topic is a sample letter with rules for a gate inspection.

CONCLUSION
The above discussion is only intended to be general overview of the Commander’s rules in searches and seizures and inspections. Because there are many legal considerations and technical aspects involved in this area, which may vary because of unique factual settings, REMEMBER, BEFORE CONDUCTING ANY SEARCH OR INSPECTION, CONSULT WITH YOUR STAFF JUDGE ADVOCATE TO ENSURE COMPLIANCE WITH THE THEN APPLICABLE LAW AND REGULATIONS.

KWIK ‑NOTE: Inspections and Searches are valuable tools for Commanders to maintain discipline and proper standards of readiness. Because the law in this area is always changing ‑ both in the federal and state sectors  ‑ Commanders should ALWAYS consult with their SJA before conducting a search or inspection. Remember, state law must also be consulted before conducting a search since state law may be more restrictive than federal law in permitting a search.
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Date: _________________

COMMANDER’S SEARCH AUTHORIZATION CHECKLIST

YES/NO

1. 
Has this search request been coordinated with the SJA?

2. 
Am I the person with command authority over the person(s) or place(s) to be searched?

3. 
Am I sufficiently detached from the set of facts presented to me to be able to render an objective, unbiased determination whether probable cause exists? (If not, someone higher up the command chain must decide probable cause).

4. 
Do I know the name and organization of the requester of the search?

5. 
Do I know the name and organization of the suspect (target of the search)?

6. 
Do I know what or who is to be searched?

7. 
Do I know what is to be seized?

8. 
Is it probable (better than 50‑50) that the items to be seized are located in the place or on the person to be searched?


a. 
Does the information provided to me suggest more than mere suspicion, conjecture or rumor?


b. 
Is there a linkage between the information provided to me and the place or person to be searched?



(1) 
Did someone see the item(s) to be seized in the place or on the person to be searched?




(2) 
Did the suspect say that the item(s) to be seized was (were) in the place to be searched or on the suspect’s person?




(3)
 If “no” to both of the above, can I articulate another probable linkage? 


c.
Is the information fresh (has it occurred recently)? 




(1) 
Do I know when (date and time) the observations supplying the linkage in 8(b)(1)(3) above were made? 



(If so, note this)




(2) 
Considering the passage of time, is it nonetheless probable that the items to be seized are still located in the place or on the person to be searched?


d. 
Am I able to distinguish the ultimate (original) source of the information from the “middlemen” who are 

passing the information? 
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Date: __________________

YES/NO


e.
Does the source of the information have the capability to make the conclusions he/she has made (for example, how does the source know what marijuana looks or smells like or did the source see the illegal evidence)?


f. 
Is the source of the information reliable? 


(1) 
Do I know the source personally and believe the source to be reliable?


(2) 
Has the source previously provided information that has proven to be accurate?


(3) 
Has someone in a position of trust or authority (for example, Commander or first sergeant) provided me 


with facts (not conclusions) sufficient for me to make my own conclusions that the source of the 



information is reliable?


(4) 
Is the source of the information a law enforcement officer?


g. 
Are the “middlemen” reliable and, if so, am I able to articulate why?


h. 
Have the persons providing information to me been placed under oath? (See sample oath below).


(1) 
Once that person(s) has been placed under oath, have I received or recorded the information in writing 


and had that person sign it? (A signed statement under oath is called an affidavit).

9. 
There is probable cause for this warrant (authorization to search) because I have checked “yes” to all of the above (for 8(b), 8(c) and 8(f) ‑‑ “yes” to at least one of the subquestions in each).

10. 
If I granted this warrant (authorization to search) on oral approval, I have signed AF Form 1176 on or before the 
next duty day following my oral approval to search and seize.

11. 
If I granted this warrant (authorization to search), I have retained this checklist and taken sufficient notes to be able 
to refresh my memory and testify at trial if necessary, regarding the factors that convinced me that probable cause existed. 

SAMPLE OATH: “Do you (insert search requester and/or source’s name), swear (or affirm) that the information you are about to relate to me as probable cause for the issuance of search authority is true in fact to the best of your knowledge and belief, so help you God?”

Attachment 2

SAMPLE INSPECTION LETTER

 (Unit Letterhead)

MEMORANDUM FOR Security Forces Flight Commander 




Date

FROM: Base Commander

Subject: Gate Inspection

1.  
On July 25, 200___ between the hours of 0700 and 0900, members of your flight will conduct a gate inspection of motor vehicles entering this base. 

2.  
Every fifth motor vehicle will be stopped and subject to this inspection.

3.  
Your personnel will be inspecting for illegal drugs in such motor vehicle.

4. 
Your personnel will inspect the interior, glove compartment and trunk of each vehicle stopped (every fifth vehicle).

5.  
If during the inspection of the vehicle, you see in plain view, other contraband, you will seize it.

6. 
Notify me immediately of any illegal drugs or other contraband found. Safeguard the evidence seized. Coordinate procedures for preserving the chain of custody of any seized evidence with the SJA before the inspection begins.

7. 
Before the inspection, also coordinate with the SJA procedures for (a) detention of individuals from whose vehicle contraband is seized, until civilian law enforcement authorities arrive; and (b) searches of the person of those persons detained.






SIGNATURE BLOCK 






RANK






ANG BASE COMMANDER
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