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Boards - Investigative


Updated by Lt Col Gary A. Jeffries, July 2001

AUTHORITY: AFI 51-602, Boards of Officers (2 Mar 94); AFI 91-204, Safety Investigations and Reports (2 May 01); AFI 51-503, Aircraft, Missile, Nuclear, and Space Accident Investigations (5 Apr 00); AFI 36-3209, Separation and Retirement Procedures for Air National Guard and Air Force Reserve Members (1 Feb 98).

PURPOSE AND USE 

Commanders need to be familiar with the concept of administrative boards. Air Force and Air National Guard regulations provide for use of investigative boards in connection with a number of personnel, administrative, and other actions. For example, boards are used for some administrative discharge actions under AFI 36-3209, for investigation of Air Force accidents under AFI 91-204, AFI 51-503, and for other purposes. Commanders have general authority to use a board of officers to investigate other matters where an individual member may face unfavorable consequences in the event of an adverse finding. 

POLICY AND PROCEDURES 

When to Use and When Not to Use AFI 51-602

It is Air Force and Air National Guard policy that because of the potential adverse consequences, it is necessary to ensure that each respondent is afforded a full, fair and impartial hearing. AFI 51-602 provides general procedural guidance for such hearings by boards of officers. This directive must be used in conjunction with the specific regulation governing the proposed action, such as AFI 36-3209 for administrative discharges. 

AFI 51-602 is specifically made applicable to board proceedings involving (1) separating military personnel from the Air Force; (2) imposing monetary liability on military and civilian personnel, except actions pursuant to AFI 34-202, Protection of Assets, or as to military personnel for Article 139, Uniform Code of Military Justice (UCMJ) claims under AFI 51-502, Personal and Government Recovery Claims; (3) taking any other administrative action where it applies to Air Force military personnel either by regulation or appointing orders. 

Since many of the boards provided by specific regulations are covered in other topics in this Deskbook, as reflected in the Related Topics below, this topic will focus on (1) boards governed by AFI 51-602, and (2) general guidance for all types of board proceedings. 

Participants

A board convened under AFI 51-602 must consist of at least three officers, who must be senior in grade to the respondent. Enlisted members may be permitted to serve as board members if permitted by the specific regulation governing the proposed action.  Board members may be challenged for cause only.  Boards also include a legal advisor, who is a Judge Advocate and acts in a role similar to a military judge in a court-martial. The legal advisor rules on admissibility of evidence and other legal issues and may conduct hearings without board members to assist in clarifying matters.  A recorder, who is also normally a Judge Advocate, presents the case on behalf of the government.  A military respondent is entitled to be represented before the board, free of charge, by a military lawyer and also to have civilian counsel at the respondent’s own expense.   Respondents have the right to be present at board proceedings (except during the board’s closed deliberations) and to present evidence in their own behalf.  However, the right of the respondent to be personally present is waived if the respondent is in deserter status or civilian confinement, although such a respondent is still entitled to be represented at the hearing by military counsel. 

Rules of Evidence

The rules of evidence for investigative boards are different from those applicable to courts-martial. The general rule is that all matters that are relevant and material are admissible before the board. Respondents cannot be compelled to testify against themselves. Any confession or admission by the respondent will be admitted into evidence if it was voluntary.  Out-of-board statements by the respondent may be admitted even if the respondent was not advised of rights against self-incrimination under the applicable federal or state Code of Military Justice as long as the statement was voluntary.  Hearsay evidence is admissible in boards as long as there is an adequate safeguard for its truth.  All witnesses before a board are sworn. 

Burden of Proof

The burden of proof in a board is also different from that used in a court-martial. The government must establish the matter by a “preponderance of evidence,” and not the much stricter burden of proof “beyond a reasonable doubt” applicable to a court-martial.  A preponderance of the evidence standard means any findings of the board must be supported by a greater weight of evidence than supports a contrary finding. 

Findings of Fact and Recommendations 

Boards ordinarily make findings of fact concerning the matters referred to the board. For example, an administrative discharge board will be asked to find as a fact by a preponderance of the evidence whether or not the respondent was guilty of the conduct described in the letter of notification. In addition, many individual directives require the board to make recommendations to the appointing authority. 

Record of Proceedings 

There must be a record of board proceedings and the record must be provided to the respondent. This record consists of at least a summary transcript (but a verbatim transcript, prepared by a court reporter, is required for certain boards), the evidence admitted, and the findings and recommendations of the board. The legal advisor authenticates the board report.  The record must be reviewed for legal sufficiency by the Staff Judge Advocate on behalf of the authority who convened the board and appointed the board members. 

SPECIALTY BOARDS - EXAMPLES 

Aircraft Accidents 

The investigation of U.S. Air Force aircraft, missile, nuclear, or space mishaps requires two kinds of special investigative boards. The safety investigation is convened under AFI 91-204.  This investigation is distinct from the accident investigation board convened under AFI 51-503.  The safety investigation board is designed solely to make findings of fact and recommendations to find the causes and prevent recurrence of mishaps.  The investigation is privileged and not subject to release.  In contrast, the AFI 51-503 accident investigation board is designed to provide a publicly releasable report of the facts and circumstances surrounding the accident.  Further explanation of safety investigation boards and accident investigation boards in this Deskbook is in the topic entitled “AIRCRAFT AND MISSILE ACCIDENT INVESTIGATIONS AND REPORTS.” 

Commanders should consult with their Judge Advocates about the use of investigative and administrative boards. Some of the Related Topics include areas where investigative boards may be used if Commanders determine use of an investigating or inquiry officer is insufficient. 

KWIK-NOTE: Commanders should know their authority to convene and appoint the various kinds of investigative boards. 
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