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AUTHORITY: 
Feres v. United States, 340 U.S. 135 (1950); Chappell v. Wallace, 462 U.S. 296 (1983); U.S. v. Stanley, 483 U.S. 669 (1987); applicable state law.

INTRODUCTION

Although the federal government has waived its sovereign immunity from lawsuits through the Federal Tort Claims Act (FTCA) and permitted individuals to sue the United States in certain situations, the U.S. Supreme Court, over forty (40) years ago in Feres v. United States, ruled that a military member could not recover under the FTCA for injuries “which arise out of or are in the course of activity incident to service." The reasons given by the Court for prohibiting suits by military members include the adverse impact on military discipline if such suits were allowed, and the availability of an alternate compensation system for injured service members. This ruling has come to be known as the "Feres Doctrine."

APPLICABILITY
The Feres doctrine applied initially only to common law tort claims, such as medical malpractice, slip and fall cases, and accidents involving injury or property damage.  Later rulings by the Supreme Court have applied the rationale behind the doctrine to find a similar intra-military immunity in Constitutional tort cases (Chappell v. Wallace, 103 S.Ct 2362 (1983) and U.S. v. Stanley, 107 S.Ct. 3054 (1987)).  The Supreme Court has never addressed whether this immunity applies to National Guard members sued under the Civil Rights statutes (42 U.S.C. 1981 and 1983), but the majority of federal circuit courts of appeals have ruled that it is.  

CLAIMS OR LAWSUITS BY GUARD TECHNICIANS

Although there have been limited exceptions, the federal courts of appeals have increasingly held that damages claims brought by National Guard technicians are barred by the Feres doctrine, in view of the military aspects of their dual-status positions. See Fisher v. Peters, 2001 WL 392034 (6th Cir. Apr. 9, 2001)(“Plaintiff’s claim is non-justiciable because she is a National Guard technician and, thus, her position is irreducibly military in nature.”); Oram v. Alsip, 1994 WL 596853 (10th Cir. Nov. 2, 1994)(unpublished opinion)(noting that the “incident to service” rule announced in Feres has broad application and applying it to bar technician’s claim against Adjutant General); Wright v. Park, 5 F.3d 586 (1st Cir. 1993)(technician could not maintain claim against federal or state officers for injuries arising out of or incident to military service; “[W]hile a technician’s job is a composite, containing both civilian and military pieces, the job’s dual aspects are inseparable; they are, like Chang and Eng, joined at the chest.”);  Wood v. United States, 968 F.2d 738 (8th Cir. 1992)(holding technician’s claims against the United States and the Adjutant General barred, noting that under the Feres doctrine, “claims under the Federal Tort Clams Act, negligence claims, claims brought under 42 U.S.C. [section] 1983 [constitutional or federal statutory claims against state officers], and Bivens [constitutional tort] claims [against federal officers] are nonjusticiable if they involve injuries which ‘arise out of or are in the course of activity incident to service.’”)(citations omitted).

CLAIMS OR LAWSUITS BY DEPENDENTS
The Feres Doctrine extends not only to claims by the service (including National Guard) members themselves, but also to dependents and beneficiaries of the member if their claims are derived from or based on the alleged negligence committed upon the member. If dependents have a separate or independent claim under the law, they may present it under the FTCA, and are not barred by the Feres doctrine.

For example, service member #1 on duty drives a car on base and is hit by a government motor vehicle driven by service member #2 on duty, who was negligent. Service member #1 thereby sustained injuries. Service member #1 is barred by the Feres doctrine from successfully suing service member #2 or the U.S. government for damages. Any claim of the non‑military spouse of service member #1 for loss of the services of service member #1 due to those injuries is likewise barred by Feres because the spouse's claim is derived from or could not be brought without the claim of service member #1. However, if the non‑military spouse of service member #1 was physically injured as a result of service member #2's negligence, whether the spouse was alone in the car or with service member #1 in the car, Feres would not bar the claim of the spouse because the spouse’s personal injury claim is not derived from, but is independent of the claim of service member #1.

CLAIMS OR LAWSUITS BY RETIREES OR SEPARATED MEMBERS

Retirees or those separated from the Guard may sue under the FTCA for alleged negligence which occurs after their retirement or separation. If however, their claims are based on acts that occurred during their period of service, the claim will be barred by Feres.

GOVERNMENT RESPONSE

When a claim or lawsuit is filed which the Government believes is barred by the Feres doctrine, the Government will make a motion in court to dismiss the claim or suit based on its immunity from suit because of the Feres doctrine.

COMMANDER'S ACTION

Federal courts have carved out some unusual exceptions to the Feres doctrine, usually where they perceive an injustice.  Should a member of your unit submit a claim pursuant to the FTCA, you should immediately contact your unit SJA and State Claims Officer. Even though you are now aware of the potential bar against such claims, you have no authority to deny them. You must refer the claim to the nearest active duty base claims office. The Air Force has the denial authority over these claims. If subsequent to or in lieu of filing a claim, the member files a lawsuit, you should notify the State Claims Officer who will in turn notify NGB‑JA.

KWIK‑NOTE: Immediately notify your State Claims Officer if you or a unit member receives any claims or lawsuits based on acts allegedly committed during the performance of duty. You have no authority to deny a claim based on the Feres Doctrine, or to even respond to such claim or lawsuit.
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