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Indemnification Agreements


Updated by Lt Col Neal Kirkpatrick, March 2001

AUTHORITY: Applicable state law and regulations.

PURPOSE
An Indemnification Agreement binds the parties to pay damages to one party to the agreement who was injured as the result of acts or omissions of the other party to the agreement.  Absent an Indemnification Agreement, the injured party would have to rely on state law or federal law for a right of recovery against the party who caused the injury.

As a general rule, Commanders do not have authority to sign Indemnification Agreements whereby the state or federal government agrees to pay damages for injury to the other party, unless they have express authority from the state or the federal government to do so. Such authority usually is given in the procurement area presided over by the base Contracting Officer.

ANG INDEMNIFIES

Commanders may be requested to sign contracts which include Indemnification Agreements, in their capacity as agents of the state or federal government. Also, Commanders at times may be asked to sign Indemnification Agreements when outside organizations volunteer their services to a unit. That is the usual scenario in which this issue arises. If, for example, the Boy Scouts volunteer to clean up the unit's facilities, the Boy Scouts may want the Commander to agree to indemnify the Boy Scouts if one of their members is injured, injures another Boy Scout, or injures a member of the unit. By signing that Indemnification Agreement, the Commander has exposed the unit, the state and potentially the federal government to an unnecessary liability.

ANG IS INDEMNIFIED

Rather than agreeing to indemnify the Boy Scouts, the Commander might insist that the Boy Scouts indemnify the National Guard to relieve the National Guard from liability in the event of an injury arising from the Boy Scouts' activities in or on the unit's facilities. While such a request appears harsh in this set of facts, it would be reasonable and proper if the Boy Scouts were asking to use the armory or weapons were being handled. In fact, some states require such an indemnification as a matter of state law and may require a surety bond as well as additional conditions for any private party to use state armories or bases. See Attachments 1 and 2 in the topic in this Deskbook entitled “USE OF FIRING RANGE BY LOCAL POLICE, BOY SCOUTS, AND OTHER NON‑MILITARY PERSONS OR GROUPS” for sample Indemnification Agreements which are also sometimes referred to as “hold harmless” agreements. The forms in that topic also include general releases from liability of the ANG and the state and federal government to be signed by the non‑military users of the ANG's facilities.

EFFECT

If state law permits the Commander to sign an agreement where the ANG indemnifies others, the Commander should carefully review it with the Staff Judge Advocate before signing it. When individuals perform acts or services relying on Indemnification Agreements, the courts will try to find a way to enforce them even if the indemnifying party (usually the state or the ANG) signed the agreement without proper authority. Similarly, when the unit allows the use of a facility by private parties pursuant to a lease or armory use agreement where the private party indemnifies the Air National Guard and the state, the courts will also try to find a way to prevent recovery against the state or federal government by those private parties in the event they are injured.

Remember, whenever you, as Commander are asked to sign something calling for you, in your official capacity, to agree on behalf of the state or federal government to indemnify some individual or organization, your mental RED FLAG should be raised. Consult with your Staff Judge Advocate before signing such a document to determine your authority to do so; and even if you have the authority, whether you should sign such an agreement.

KWIK‑NOTE: Never sign an Indemnification Agreement obligating the government to pay damages to third persons without first consulting with the SJA. This topic should be supplemented with applicable state law and regulations.
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