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Child Custody - Unlawful 


Updated by Major D. Graham Botha, June 2001  

AUTHORITY: Parental Kidnapping Prevention Act of 1980, 28 U.S.C. 1738A; Uniform Child Custody Jurisdiction Act (most, if not all states have adopted it as part of their statutes); 18 U.S.C. 1073. 

INTRODUCTION 

“Child snatching” has become prevalent in today’s society. It usually, but not always, arises by a parent or relative either not returning the child to the lawful custodial parent after a visitation period, or by a parent taking the child away from the lawful custodial parent.   In Public Law 96-611 (Section 10), Congress declared its intent that cases involving interstate or international flight to avoid prosecution under state felony statutes for parental kidnapping be a federal crime included within the prohibitions of 18 U.S.C. 1073.One case has held that the Parental Kidnapping Prevention Act, which requires the authorities of every state to enforce custody and visitation determinations made by the courts of other states, imposes no affirmative duty of compliance on military commanders. (Dare v. Secretary of the Air Force, 608 F.Supp. 1077 (D. Del. 1985), aff’d per curiam, 787 F.2d 581 (3rd Cir. 1986)), cert. denied, 479 U.S. 846 (1986). 

ANG CONCERNS 

In light of this, how may any of this have an effect on Air National Guard Commanders? 

First, once a state court with jurisdiction issues a decree, judgment or other order providing for child custody (including visitation rights), that order is valid and enforceable anywhere in the United States. If a child is taken by one parent in violation of that court decree, judgment or order, the lawful custodial parent, or someone on the parent’s behalf may contact you in an attempt to locate the other parent (and the child). That “other parent” may be one of your unit members. Privacy Act and Freedom of Information Act issues may arise for the release of information concerning the whereabouts of that other parent (your unit member). 

Second, if you learn one of your unit members may have violated not only a previously issued child custody court decree, judgment or order, but also the Parental Kidnapping Prevention Act of 1980, you may have an obligation to counsel the member, or to notify the appropriate civilian authorities. You should immediately seek the advice of your Staff Judge Advocate before proceeding further or questioning the member. While the above-mentioned case imposes no duty of compliance with this federal statute on the military, the issue arises whether you want your base and membership in the ANG to be a “safe haven” for those who have violated the law. Additionally, you should be concerned that if that child is injured or mistreated by the parent in unlawful custody, and it is later discovered you knew that your member had unlawful custody and you did nothing about it, you could be exposed to liability. 

Third, your state code of military justice may authorize some disciplinary action for these wrongful acts of your member. 

Finally, if one of your members has violated the law, you can be sure that sooner or later, a civilian law enforcement official or process server will be contacting you about either arresting, serving process upon, or requesting the whereabouts of that member, and you are going to have to deal with it. 

You should also check your state law and regulations to determine if they impose duties upon you in these situations. 

KWIK-NOTE: Air National Guard bases should not be “safe havens” for violators of the law. 
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