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Living Wills


Updated by Lt. Col. Grant V. Berggren and MSgt Timothy Johnson, January 2004

AUTHORITY: 10 U.S.C. 1044; DoDD 1350.4, Legal Assistance Matters (28 April 01); AFPD 51-5, Military Legal Affairs (27 Sep 93); AFI 51-504, Legal Assistance, Notary, and Preventive Law Programs (27 Oct 03); applicable state law 

INTRODUCTION 

With the rising costs of medical care and increasing emphasis on quality of life, especially after the notoriety of Karen Ann Quinlan’s persistent vegetative condition, the public’s level of consciousness has been raised to provide for situations where people are terminally ill and do not wish to be kept alive by artificial means if there is no reasonable chance of recovery. As a result of this awareness, many states, after consultation with lawyers, doctors and clergymen, have either passed laws or have had court decisions concerning the legal, medical and moral validity of such wishes. Those laws and court decisions have spawned a document, which expresses these medical treatment decisions and which, while taking different forms in the various states, has come to be known as a Living Will. 

While a Living Will may sometimes be confused with a Last Will and Testament (Will), a Living Will is distinctly different from a Will.  A Will is executed before death and takes effect after death.  A Living Will is executed before death and is effective while a person is alive - although in reality it may be designed to hasten death. 

DEFINITION 

A Living Will is a legal document signed by an individual who is lucid and has the capacity to communicate.  The document provides for a course of action to be followed regarding medical treatment in a situation where, as a result of a physical or mental disability or terminal illness, there is no reasonable chance of recovery. Commonly it states that in the event of a terminal illness or persistent vegetative state, life sustaining assistance or extraordinary measures should not be used to prolong life.  A Living Will gives people some ability to control what medical treatment they will receive at a time when they are no longer able to speak for themselves (e.g., use of feeding tubes).  The Living Will informs an individual’s physicians, family, clergymen, lawyer, medical facility or other persons who may be responsible for their health, welfare or affairs whether or not they wish to be kept alive by artificial means or just be kept as pain-free and comfortable as possible in such a “terminal illness” situation. 

WHO PREPARES THE LIVING WILL? 

Your Judge Advocate is authorized to prepare a Living Will for any person eligible for legal assistance.  Members may have their Living Wills prepared by the unit Judge Advocate without charge. Additionally, a member may obtain a will prepared by a civilian attorney, who ordinarily will charge a fee for the will preparation and advice.  

DL WILLS

Unit Judge Advocates have access to the Air Force software program DL WILLS which can create advance medical directives, including a Living Will and a health care power of attorney (discussed as a separate topic in this Deskbook).  This software has been updated and is tailored to the requirements of each state. Further, the program also provides Living Wills with the required 1044c U.S.C. preamble language (see AFI 51-504, para. 1.4.2.1 and DoDD 1350.4).  

PART OF MILITARY MEDICAL FILE? 

There is no legal prohibition against placing a Living Will in an Air Force or ANG health record. Because of mobilization, deployments and other training away from home station during which members could become terminally ill, Commanders should set a policy after consulting with their Clinic Commander and Judge Advocate either encouraging or merely permitting the placing of a Living Will in the member’s military health record. 

Practical Tip: While there is no legal or military requirement that military personnel execute a Living Will, if a member prepares one, they may wish to make and sign two originals: one for the member’s personal use away from the military and the other for inclusion in the member’s military health record. However, if the member wishes to revoke the Living Will, the member must remember to revoke both documents.  A photocopy of a Living Will not bearing original signatures may not be valid under state law. The Living Will placed in a member’s military medical file need not have been prepared by a military attorney. 

LEGAL EFFECT 

A Living Will may be called a Health Care Proxy, Healthcare Declaration, Durable Power of Attorney for Healthcare, Advance Directive, Directive to Physicians, Living Will or whatever form or title may be designated by each state’s laws. The legal effect of Living Wills varies with the specific form of and language in the document that is signed, and applicable state laws. 

Depending on the legal effect given to a Living Will in a given state, military physicians may consider and be guided by the express wishes of a particular patient, as well as the best interest of medical practice, applicable laws and the rights and desires of next of kin. Consideration to the desires of the patient should be given whenever possible when consistent with good medical practice and the law. A physician’s failure to comply with the Living Will in some states may constitute unprofessional conduct.

KWIK-NOTE: Because the laws governing Living Wills vary from state to state, be sure that individuals visit the legal office to obtain a form valid under the laws of the state of their domicile and/or where they reside. This topic should be supplemented by state law. 
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