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Wills & Trusts


Updated by Lt. Col. Grant V. Berggren and MSgt Timothy Johnson, January 2004

AUTHORITY: 10 U.S.C. 1044; DoDD 1350.4, Legal Assistance Matters (28 Apr 01); AFPD 51-5, Military Legal Affairs (27 Sep 93); AFI 51-504, Legal Assistance, Notary, and Preventive Law Programs  (27 Oct 03); applicable state law 
INTRODUCTION

Estate planning is the process of addressing important matters in advance of a major life contingency (i.e., incapacity or death).  It is especially important that military members properly prepared for these events. Planning involves discussion with an attorney about documents including wills, revocable living trusts, powers of attorney and living wills (powers of attorney and living wills are discussed in separate Deskbook articles).

WHAT IS A WILL?

A Last Will and Testament, commonly known as a Will, is a person’s official, written declaration that addresses some key issues in the event of their death.  A Will appoints the person who will administer the estate.  It names the person(s) or organization(s) who are to inherit the decedent’s property and to what extent. A Will can designate a guardian for adopted or biological minor children of the decedent (assuming no one else has legal custody of the children). The Will maker is often called  the “Testator” (male) and “Testatrix” (female).

WHAT PROPERTY DOES A WILL GOVERN?

A Will is the blueprint for a probate process. Normally, only property (e.g., real, personal, cash, intangible) or the portion of property owned solely by the individual is subject to probate. Certain types of property do not pass through a probate process.  Property held in “joint tenancy with right of survivorship” or other related forms of joint ownership will usually not be subject to probate, but would normally pass outside probate to the surviving joint tenant(s). Likewise, distribution of property may be controlled by contract language, as in the case of insurance policies and retirement accounts. Insurance proceeds and retirement accounts are paid based on the beneficiary designation of the asset. If the beneficiary were a spouse or family member, the proceeds would normally be paid without the necessity of a probate process. 

If insurance proceeds or retirement accounts are payable to the estate of the decedent, a probate process would normally be necessary to distribute the proceeds. In many husband/wife situations, property is held in joint tenancy and insurance/retirement proceeds are payable to a surviving spouse; upon the death of the husband or wife, all property would pass to the surviving spouse and no probate is usually necessary. Upon the death of the surviving spouse, however, a probate may be necessary depending on how the assets are held.  Guard members need to understand that provisions of a Will do not override a joint tenancy or contractual distribution of assets. The manner in which property is held affects how it is distributed, and Guard personnel need to know the differences. For example, a member may have children from a prior marriage but have the current spouse designated as the beneficiary of SGLI insurance. If the member executes a Will designating the children to receive the SGLI proceeds, the children may not receive anything, since the beneficiary designation would normally prevail over the terms of the Will.  Another more comprehensive means of avoiding probate is the “inter vivos” or “revocable living trust” which is discussed below.  The distribution of one’s assets upon death should be explored with legal counsel and appropriate documents executed to give effect to the member’s intent. 

WHY YOU SHOULD HAVE A WILL? 

With very few exceptions, every person should have a current Will that includes provisions for the support and maintenance of any minor children, the disposition of the decedent’s property, and the appointment of an administrator for the estate.  Failure to maintain a current Will results in state law and/or the local probate court making these decisions for an individual.

GUARDIAN FOR MINOR CHILDREN 

Without a Will, the court would have little valid guidance upon which to make a placement of minor children affected by a death. If you have the care, custody, and control of a minor child, you owe it to yourself and the child to make proper provisions for the child’s continued care. You know best who would be the appropriate guardian of the child’s person and property. By providing a designated guardian in a Will for the affected minor children, the court normally will follow your wishes in that regard. 

CONTROL OVER DISPOSITION OF YOUR PROPERTY 

If minor children are not affected, a Will is still appropriate in order to control with a great degree of certainty who will ultimately receive your property. All states have “in testate” laws that prescribe who will receive a decedent’s property in the event of their death without a will.  However, it is a generally held misconception that without a Will, all of a person’s property would go to a surviving spouse or only to the decedent’s children if there were no surviving spouse. A Will would eliminate any concern that in testate laws would have the property distributed against the wishes of the will maker.

ADMINISTRATION OF THE PROBATE ESTATE

The person or institution appointed in a Will or by the probate court to administer the decedent’s probate estate may be known as an “Executor” (male), “Executrix” (female), “Personal Representative” or “Administrator” (gender neutral).  They must ensure that all debts are paid and that property is properly distributed to beneficiaries or heirs.  Generally, someone who can be trusted to honor the decedent’s wishes and has good business judgment should be appointed.

COMMANDER’S RESPONSIBILITIES 

Commanders should encourage every member of their unit to have a Will prepared if upon legal advice it is determined that one is needed. Every member should be informed of reasons for executing a Will either through the base Preventive Law Program or through the Legal Assistance Program. 

WHO PREPARES THE WILL? 

Your Judge Advocate is authorized to prepare a Will for any person eligible for legal assistance. JAGs will not prepare complicated wills or trusts or wills in cases of very large estates.  See the topic in this Deskbook entitled “LIABILITY OF NATIONAL GUARD LEGAL OFFICE PERSONNEL” for the basis of this authority. AGRs can have Wills prepared at any active duty base legal assistance office, regardless of service component. 

Members may have their simple Wills prepared by the unit Judge Advocate without charge. Additionally, a member may obtain a Will prepared by a civilian attorney, who ordinarily will charge a fee depending upon the complexity of the members estate planning needs. Commercially available “do-it-yourself” Will kits are not, despite a company’s claim to the contrary, suitable for the needs of a unit member. 

DL WILLS

The standard Air Force software program utilized by unit JAGs for creating a Will is DL WILLS.  This software has been updated and is tailored to the requirements of each state.  

AFI 51-504, para. 1.4.1.2 also mandates that every Will shall be prepared and executed as a military testamentary instrument.  DL WILLS provides language that meets the military testamentary instrument criteria.  In accord with 10 U.S.C. 1044d and DoDD 1350.4, a military testamentary instrument shall: 1) be executed by the testator/testatrix; 2) be executed in the presence of a military legal assistance counsel as presiding attorney; 3) be executed in the presence of at least two disinterested witnesses; 4) include a military testamentary instrument “preamble” pursuant to 1044d; and 5) include a self-proving affidavit. As a matter of good practice, an Air Guard judge advocate should generally use this program in the preparation of a will.

CHANGES TO A WILL 

Wills can be changed by a written document called a “Codicil” or can be revoked at any time before death. A Will signed after an earlier Will revokes the earlier Will as a matter of law. 

A Will should be reviewed periodically and upon the birth or death of any person affected by the Will or upon a substantial change in the decedent’s estate. 

WILLS AND MOBILIZATION, MOBILITY AND DEPLOYMENT 

The preparation of a Will by all unit members is a step towards assuring they and their families are prepared for the member’s deployment or mobilization, ensuring members are able to perform their duties without unnecessary distraction. 

Practical Tip for Inspections: Members on mobility should be given a form to be put in their mobility folder which states that they have either signed (with a civilian or military attorney or waived the signing of a Will and power of attorney. Thus, there is a record that the member has been advised of the need for these documents. 

DEFINITION: 
WHAT IS A TRUST?

A trust is an arrangement reflected in a legal document whereby a “Trustee” is appointed to manage assets (“corpus”) for the benefit of one or more “beneficiaries.”  The person who creates the trust is known as a “grantor” or “settlor.”  There are many different types of trusts that serve many different purposes. 

An “inter vivos” or “living trust” is a trust established by an agreement to be effective during the creator’s lifetime.  If the trust can be amended or terminated by the creator, it is known as a “revocable living trust.”  The primary purpose for such trust is to avoid the probate process upon the creator’s death and sometimes upon the death of the creator’s spouse or other family members.

An “irrevocable living trust” cannot be changed or revoked by the creator.  It is often used to remove assets from the creator’s estate for purposes of reducing federal estate tax or for the divestment of assets to enable the creator to qualify for long-term health care public assistance.

A “testamentary trust” is a trust created by a Will.  A “minor’s trust” is commonly used to ensure beneficiaries or their legal guardians do not misuse or waste trust assets.  The trustee manages the assets until the beneficiary reaches an age specified by the decedent.  A “credit shelter trust” may be used to provide tax planning for married couples. 

SHOULD YOU CREATE A TRUST?

A trust should only be used after consultation with a judge advocate.  Generally, judge advocates should discuss the importance of a testamentary trust when passing assets to a minor beneficiary (see, AFI 51-504, para. 1.4.1.1.).  Judge advocates should not prepare complex tax planning or inter vivos trusts unless the SJA determines that an attorney in the office posses the necessary expertise to draft or review these documents.

KWIK-NOTE: Start a program now to provide Wills to all unit members who need and want them in order to avoid the necessity of last-minute will preparation in the event of deployment.
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