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Contracting Pitfalls 


Updated by Major Eric Marcotte and Lt. Col. Douglas R. Jacobson, May 2001 

AUTHORITY: Federal Acquisition Regulation (FAR) (48 C.F.R. Chapter 1, 1.602-3) and supplements (Department of Defense (DFARS), Army (AFARS), National Guard (NGFARS)); DoDD 5500.7-R, Joint Ethics Regulation (30 Aug 93, C4, 6 Aug 98). 

AUTHORITY TO CONTRACT AN UNAUTHORIZED PROCUREMENT 

The most basic premise of acquisition law, procurement law, or Government contract law (the terms are used interchangeably), and its application is that only a Contracting Officer has the authority to contractually bind or otherwise obligate the Government, and then only within the limits of the Contracting Officer's warrant. This authority to bind the Government must exist before contact is made with potential vendors or contractors. In the absence of authority provided pursuant to the Contracting Officer's warrant, no representative of the Government can obligate the Government to perform pursuant to the terms of any contract. Should an individual without the requisite authority attempt to obligate the Government, that individual may be personally liable for the performance of the contract. In other words, just because someone without authority has attempted to bind the Government in a procurement matter, does not mean that the Government is thereafter going to assume those obligations made on its behalf by someone without proper authority. 

The Government is not required to ratify your actions and assume the obligations you have created. However, the contractor is generally entitled to enforce its contract and therein lies the basis of potential personal liability. 

While the Government is not required to ratify unauthorized procurements, it may, nonetheless, do so in limited situations. The Federal Acquisition Regulations and supplements provide procedures for ratification of unauthorized procurements, but they are narrow in application and the process can prove to be embarrassing for the person involved. The local commander of the individual making the unauthorized commitment, or procurement, is responsible for assuring the regulatory requirements of the applicable FAR Supplement are satisfied. 

As a Commander, be aware of the very strict limitations upon your direct dealing with private business for government purchases. Authority to procure supplies or services on behalf of the Government comes from either the U.S. Constitution or federal statute. THIS AUTHORITY IS NOT INHERENT IN ANY POSITION OR COMMAND. If you do not have procurement authority and have needs which cannot be filled through military supply channels, ASK YOUR CONTRACTING OFFICER FOR GUIDANCE. 

As a Commander, if you are unsure of your authority as it relates to the acquisition of supplies or services, or if someone serving under you may have been involved in an unauthorized acquisition, see your Staff Judge Advocate immediately. 

COMPETITION 

Expenditures of public money require special care. It is important that the ANG acquire the greatest value from its expenditures for goods and services. Additionally, it is important that the public perceives the ANG as a careful manager of public funds. Competition is generally the key to effective procurement. Well-designed competitions ensure that the ANG gets the best value for its expenditures and allows our country's free market system to work for our benefit. Moreover, competition, in most cases, is mandated by law. 

Procurements of $2,500 and below can be made without competition. However, the Contracting Officer must still be able to determine that the price is fair and reasonable. All purchases over that amount generally require some level of competition unless a specific exemption applies. Consult with your Contracting Officer for more details. 

CONTACT WITH CONTRACTORS 

Federal law limits information that can be divulged by federal employees concerning procurements or potential procurements. As a general rule, Commanders should not communicate directly with prospective contractors either before or during the procurement process without first seeking the advice of a JAG or Contracting Officer. Similarly, after a contract has been executed (signed), it is the responsibility of Contracting Officers and their technical representatives to deal with the questions of contract administration or performance. 

The terms of the contract govern contract performance. COMMANDERS SHOULD NOT UNDER ANY CIRCUMSTANCES PROVIDE DIRECTION TO THE CONTRACTOR DURING ANY PART OF THE CONTRACTORS PERFORMANCE OF THE CONTRACT. INSTEAD, DEAL WITH THE CONTRACTING OFFICER. Instructions, requests, complaints, or similar communications made by the Commander directly to the contractor can result in the submission of claim for extra work. The Contracting Officer is not required -- and indeed may not be able -- to ratify unauthorized directives provided to a contractor by a Commander. 

Similarly, contact of a non-business nature with contractors or prospective contractors should be kept to a minimum. Irregularities and improprieties, as well as the appearance of irregularities and improprieties, are areas that are closely monitored by the general public as well as various "watch dog" agencies, such as the General Accounting Office, OSI, Inspector General, and federal and State auditors of the USP & FO. A powerful, confidential disclosure tool is the Fraud, Waste and Abuse Hotline which can be used to communicate "real" or "perceived" violations. Therefore, seemingly harmless contacts with contractors or prospective contractors can be distorted and blown completely out of proportion, generally to the detriment of the Commander who has made the contact with the contractor or prospective contractor. Those same agencies also conduct audits and inspections of various contracting functions to assure ongoing compliance with the various acquisition regulations. 

On occasion, you may be contacted by a prospective contractor for the purpose of providing a demonstration, loan, testing, or evaluation of a product. Contacts with prospective contractors for these purposes should be coordinated with a Contracting Officer or JAG. 

RESPONSIBILITY TO THE CONTRACTING PROCESS 

Ensuring that the command complies with all applicable laws and regulations governing the purchases of goods and services is a responsibility that ultimately rests with the Commander. The Commander must recognize that Contracting Officers may only act within the parameters of the existing laws. Actions that violate the law can result in serious consequences for the command as well as the individuals involved. Therefore, it is in the best interest of the commander to insure the integrity of the contracting process and protect the system from improper intra- organizational pressure. 

LEGAL REVIEW OF CONTRACTS 

Contracts must be reviewed for legal sufficiency by the Staff Judge Advocate and/or NGB - JA, depending on the dollar amount and type of contract involved. A Commander's best source of information and advice regarding potential acquisition law problems is the Staff Judge Advocate. 

KWIK-NOTE: Commanders themselves should NEVER spend, authorize, or obligate government funds because that authority has been vested solely in a warranted Contracting Officer.
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