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DOD POLICY

Homosexual conduct is incompatible with military service.  References to Congressional findings to that effect can be found in AFI 36-3209, para. 1.15.  Sexual orientation, however, is considered a personal and private matter.  Homosexual orientation is not a bar to service entry or continued service unless manifested by homosexual “conduct."  Homosexual conduct is the focus of the DoD policy.  The DoD policy is often called “Don’t Ask. Don’t Tell,” although this may be an over-simplification.

DEFINITIONS

Homosexual Conduct includes a homosexual act, statement, or a homosexual marriage or attempted marriage.  

A “homosexual act” is defined as any bodily contact, actively undertaken or passively permitted, between members of the same sex for the purpose of satisfying sexual desires; or any bodily contact that a reasonable person would understand to demonstrate a propensity or intent to engage in homosexual acts.

A “statement” occurs when the member states that he or she is homosexual or bisexual, or words to that effect.  It includes language or behavior that a reasonable person would believe intends to convey the statement that a person engages in or has a propensity or intent to engage in homosexual acts (e.g. statements such as "I am a homosexual," "I am gay," "I am lesbian," or "I have a homosexual orientation").

“Propensity” is defined as more than an abstract preference or desire to engage in homosexual acts; it indicates a "likelihood" that a person engages in or will engage in homosexual acts.

ACCESSIONS

Applicants will not be asked to reveal their sexual orientation or whether they have engaged in homosexual conduct.  (“Don’t Ask”).  All applicants will be informed of the separation policy for homosexual conduct.  An applicant shall be rejected for entry into the Air Force if independent evidence is received which indicates the applicant has engaged in homosexual conduct.

For homosexual acts, an applicant will be rejected, unless a further determination is made that:

Such acts were a departure from the applicant's usual and customary behavior;

Under all the circumstances, such acts are unlikely to recur;

Such acts were not accomplished by use of force, coercion, or intimidation; and

The applicant does not have a propensity or intent to engage in homosexual acts.

An applicant who makes homosexual statements will be rejected, unless a further determination is made that the applicant has demonstrated that he is not a person who engages in, attempts to engage in, has a propensity to engage in, or intends to engage in homosexual acts.

Same sex marriage or attempted marriage will also bar an applicant’s admission.

Information must come from "independent" sources.

SEPARATIONS

If credible information exists of a homosexual conduct (a homosexual act, statement, marriage or attempted marriage), the commander shall initiate separation action unless the commander determines by a preponderance of the evidence that:

The member engaged in homosexual conduct for the purpose of avoiding or terminating military service; in which case, separation or disciplinary action of some other kind might be appropriate; and
Separation is not in the best interest of the Air Force.

Credible information means information that, considering the source and the surrounding circumstances, supports a “reasonable belief” that a service member has engaged in homosexual conduct. It requires a determination based on articulable facts, not just belief or suspicion.  Credible information DOES NOT include associational activity such as going to a gay bar or possessing or reading homosexual publications or associating with known homosexuals marching in a gay rights rally in civilian clothes, or listing someone of the same gender as an emergency contact or as an insurance beneficiary.

Any military member being separated for homosexual conduct is entitled to a board hearing where the member is afforded full due process rights.  A member will be separated for homosexual acts unless he/she can demonstrate:

The homosexual acts were a departure from his or her normal behavior;

Under all the circumstances, such acts are unlikely to recur;

The acts were not accompanied by use of force, coercion or intimidation;

Under the particular circumstances, the member’s continued presence in the armed forces is consistent the interests of the armed forces in proper discipline, good order and morale; and

The member does not have a propensity or intent to engage in homosexual acts.

Statements create a rebuttable presumption that the service member engages in, attempts to engage in, or intends to or has a propensity to engage in homosexual acts.  The member may rebut the presumption in an effort to avoid separation by presenting evidence to the contrary.  Some or all of the following may be considered:

Whether the member has engaged in homosexual acts.

The member's credibility.

Testimony from others about the member's past conduct, character, and credibility.

The nature and circumstances of the member's statement.

Any other evidence relevant to whether the member is likely to engage in homosexual acts.

In all cases where there is a finding of homosexual conduct, other than those in which the member’s conduct was solely the result of a desire to avoid or terminate military service, the member bears the burden of proving by a preponderance of the evidence that retention is warranted as outlined above.

Characterization of Discharge:  A discharge for homosexual conduct may be characterized as Honorable, General, or Under Other than Honorable Conditions (UOTHC). To warrant separation with a UOTHC discharge, the case file must establish that the conduct occurred in a manner involving at least one of the following aggravating factors:

By using force, coercion, or intimidation;

With a person under 16 years of age;

With a subordinate in circumstances that violate customary military superior-subordinate relationships;

Openly in public view;

For compensation;

Aboard a military vessel or aircraft; or

In another location subject to military control under aggravating circumstances.

Recoupment:  Under certain circumstances a member separated for homosexual conduct is subject to recoupment of educational assistance funds or special bonuses.  The board must actually make a separate specific finding that recoupment is possible under the facts of the case and then make a separate specific finding that recoupment should be effected.

INQUIRIES AND INVESTIGATIONS

Only the member's commander is authorized to initiate a fact-finding inquiry involving homosexual conduct. A commander may initiate a fact-finding inquiry only when he or she has received credible information that there is a basis for discharge. Commanders are responsible for ensuring that inquiries are conducted properly and that no abuse of authority occurs.  The commander should consult with the installation staff judge advocate prior to initiating an inquiry. The installation staff judge advocate should consult with senior level judge advocates prior to initiation of any inquiry based on homosexual conduct (statements or acts). 

Investigations are conducted only by the OSI, Security Forces, or another DoD law enforcement organization.  Inquiries and investigations are limited to the factual circumstances "directly" relevant to the specific allegations.  Thus, inquiry officers are not permitted to inquire into the sexual orientation of the subject of the inquiry.  The inquiry must focus on the alleged conduct.

Inquiries/Investigations solely to determine a member's sexual orientation are prohibited.

Inquiries:  Informal fact-finding inquiries are the preferred method of addressing homosexual conduct.  Only the member's commander may initiate a fact-finding inquiry into alleged homosexual conduct.  A commander inquiry must be based on "credible information” that a basis for discharge exists.  In other words, the commander must have a "reasonable belief" that the military member engaged in homosexual conduct (an act, statement, or marriage/attempted marriage).  An inquiry consists of a preliminary examination of reported information and, if necessary, a more extensive inquiry.  Whether there is "credible information" depends upon a "totality of circumstances," considering the source of the information and the surrounding circumstances.  An inquiry must be based on articulable facts, not just a belief, suspicion, or rumors.  This DOES NOT include: information based solely on an association with known homosexuals, patronizing gay bars, possessing or reading homosexual publications, marching in a gay rights rally in civilian clothes, or listing someone of the same gender as an emergency contact or as an insurance beneficiary.  Prior to questioning a member regarding alleged homosexual conduct, the member must be advised of DoD policy on homosexual conduct (i.e. that homosexual conduct (acts, statements, and marriages) is a basis for discharge, prior to questioning).  A member must be advised of rights under Article 31, UCMJ, if appropriate.

Harassment:  The fact that a service member reports being threatened or harassed because he or she is said or is perceived to be a homosexual SHALL NOT by itself constitute credible information justifying the initiation of an inquiry/investigation of the threatened or harassed service member.  The report of a threat or harassment should result in the prompt investigation of the threat or harassment itself. Investigators should not solicit allegations concerning the sexual orientation or homosexual conduct of the threatened or harassed person.  If during the course of an investigation, information is received that the service member has engaged in homosexual conduct, commanders shall carefully consider the source of that information and the circumstances under which it was provided in assessing credibility. Such information does not negate the need to investigate the alleged harasser. 

REPORTING REQUIREMENTS

Initiation of an inquiry, significant developments and final action taken in all homosexual cases shall be reported to AF/JAG.  Coordinate the scope of inquiries in statement cases, where recoupment or the motivation for making the statement is at issue, with AF/JAG.  SAF approval is required of any "substantial investigation" to determine if a statement regarding homosexuality was made for the purpose of seeking separation.  Consult your staff judge advocate as to the latest developments on homosexual policy and procedures. 

RELATED ISSUES 

Be watchful for attempts by local school boards or colleges to attempt to restrict or deny access to your recruiters on the basis of their claim that the ANG discriminates against sexual orientation. These attempts were prevalent at one time. If your recruiters are denied access to any place because of the military's policies on homosexuality, immediately contact your Staff Judge Advocate and make your State Headquarters aware of the situation. 

KWIK NOTE: Discharge those who engage in homosexual conduct, but do it correctly, as your action may generate substantial media interest.
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