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ETHICS/ STANDARDS OF ETHICAL CONDUCT

Civilian employees and members of the armed forces hold unique positions in the federal government:  public service is often equated with holding the public trust.  This means federal employees must place the interests of the United States above their own personal interests or private gain.  

For many years, each agency within the executive branch of the federal government had its own set of rules concerning ethical standards of conduct.  By direction of President Bush, a commission of Federal Ethics Law Reform was put together to review all those regulations governing ethics.  The Commission found more than one hundred different and often conflicting federal agency regulations.  Accordingly, the Commission decided to consolidate all these regulations into one set of rules governing all Department of Defense (DoD) employees.  Thus was born the Joint Ethics Regulation (JER) in 1993.  It applies to all DoD personnel:  active duty, civilian, political appointees, reserve and guard members, part-time consultants, and even retired personnel.  [Change 3 made the JER applicable to ANG and Reservists].   In sum, the JER is the single source of guidance on standards of ethical conduct and ethics guidance for DoD, serving as a complement to all other federal law already in existence. 

Every federal executive agency has a Designated Agency Ethics Official (DAEO), who administers the provisions of the Ethics in Government Act of 1978.  Within DoD, the responsibility for standards of conduct is as follows:  The DAEO for DoD is the DoD General Counsel (DoD/GC).  The DAEO for the Air Force is the SAF General Counsel (SAF/GC).  Guidance to the field is provided through MAJCOMs and NAFs to installation staff judge advocates, who act as ethics counselors for their respective commanders.  Commanders are responsible for ensuring that the standards of conduct principles are factored into day-to-day decisions and enforced consistently throughout the unit. 

Point of confusion:  Prior to publishing the JER, the Office of Government Ethics (OGE) published in 1992, “The Standards of Ethical Conduct for Employees of the Executive Branch,” which is now codified in 5 C.F.R. § 2635.  The OGE’s Standards of Conduct applied only to officers and civilian employees.  However, in August of 1993 DoD published the JER to govern all ethical issues.  Thereafter, changes limited the applicability of the JER to Title 32 members.  There is no Air Force “standards of conduct” instruction equivalent to the JER because the JER cannot be supplemented without DoD/GC approval.  However, some JER issues are addressed tangentially in various Air Force instructions.  

In the “General Policy” section of the JER, specifically paragraph 1-300(B), the following is set forth as “DoD policy:”  

“Although OGE regulations, reprinted in this Regulation, do not apply to enlisted members of the Uniformed Services or Title 32 National Guard Members, the provisions of 5 C.F.R. 2634 (reference (m)) in subsection 7‑100, below, 5 C.F.R. 2635 (reference (d)) in subsection 2‑100, below, 5 C.F.R. 2638 (reference (g)) in subsection 11‑100, below, 5 C.F.R. 2639 (reference (n)) in subsection 5‑100, below, 5 C.F.R. 2640 (reference (o)) in subsection 5‑200, below, and 5 C.F.R. 2641 (reference (p)) in subsection 9‑200, below, are hereby determined to be appropriate for, and are made applicable to, enlisted members of the Uniformed Services and Title 32 National Guard Members to the same extent that these regulations apply to officers of the Uniformed Services.  The following exception applies:

(1)  Certain criminal statutes, 18 U.S.C. 203, 205, 207, 208, and 209,  (reference (i)), and related provisions of OGE regulations, do not apply to Title 32 National Guard Members or enlisted members of the Uniformed Services.  Provisions similar to those of sections 208 and 209 of reference (i) apply to enlisted members of the Uniformed Services and Title 32 National Guard Members as follows:


(a)  Except as approved by the DoD Component DAEO, or designee, a Title 32 National Guard Member and an enlisted member of the Uniformed Services, including an enlisted special Government employee, shall not participate personally and substantially as part of his official DoD duties, in any particular matter in which he, his spouse, minor child, partner, entity in which he is serving as officer, director, trustee, partner, or employee, or any entity with which he is negotiating or has an arrangement concerning prospective employment, has a financial interest;


(b)  A Title 32 National Guard Member and an enlisted member of the Uniformed Services, except an enlisted special Government employee, shall not receive any salary or supplementation of his Federal Government salary, from any entity other than the Federal Government or as may be contributed out of the treasury of any State, county, or municipality, for his services to the Federal Government.”

In other words, although the JER applies to Guard members on Title 10 status to the same extent as those on active duty only certain criminal sections apply to Title 32 Guard members.  Specifically the Standards of Ethical Conduct (section 2-100); non-applicability of criminal statutes unless the member uses his or her official military position to influence matters where the member has a family or company financial interest (e.g. sections 5-100, 5-200); financial disclosure forms for 0-7s on Title 10 orders in excess of 60 days (section 7-100); post-government employment for those who left before 1991 (section 9-200); and the applicability of the ethics training programs (section 11-100).

Even a Title 32 member can be prosecuted for federal public integrity violations if they participate personally and substantially in any matter in which the member, their spouse or child, partner or business has a financial interest.  Nor may the member personally and substantially participate as part of his or her DoD duties with any entity with which the member is negotiating with or has an arrangement with concerning prospective employment without subjecting themselves to prosecution.  (JER sections 5-301; 8-200).

As noted, Title 32 members are also prohibited from receiving any salary or supplementation of his Federal Government salary, from any entity other than the Federal Government or as may be contributed out of the treasury of any State, county, or municipality, for his services to the Federal Government.  (JER section 5-404).
Furthermore, a DoD Employee, as defined in paragraph 1‑211, includes:

Any active duty Regular or Reserve military officer, including warrant officers.

Any active duty enlisted member of the Army, Navy, Air Force, or Marine Corps.

Any Reserve or National Guard member on active duty under orders issued pursuant to title 10, United States Code.

Any Reserve or National Guard member while performing official duties or functions under the authority of either Title 10 or Title 32, United States Code, or while engaged in any activity related to the performance of such duties or functions, including any time the member uses his Reserve or National Guard of the United States title or position, or any authority derived therefrom.

Paragraph 1-219 defines the “Head of DoD Component Command or Organization,” as “a commander, commanding officer, or other military or civilian DoD employee who exercises command authority within a DoD Component.”  It further states that for purposes of JER sections 3-210(a)(6), 3‑210(a)(7), and 3-211,  the Adjutant General of each State and territory is the “Head of a DoD Component command or organization” regarding National Guard facilities, resources, and personnel of that State or territory.

Paragraph 1‑229 defines a “Reserve Military Officer,” as “an individual who currently holds an appointment in the Reserve of a Military Department, or is a military officer of the National Guard with Federal Government recognition.”

Therefore, all guard members are advised to avoid the appearance of impropriety in their actions.

The overall goal of the JER is to avoid two things:  improper actions and improper appearances.  In a perfect world, ethical dilemmas would fall into nice neat categories, with clear-cut guidelines and easy answers.  Unfortunately, ethical questions are extremely difficult to research, categorize, and answer.   Common sense and the ability to research the regulation prove of even greater value as one endeavors to answer “ethical” questions.   Because the JER does not lend itself to summarization, frequently encountered issues are set forth in the remaining subsections of Chapter 7.  

KWIK- NOTE:  Public service is a public trust; as such, employees of the government must place the interests of the United States above their own personal interests or private gain.  Every request for action must be reviewed against the backdrop of the government’s ethical canons. 
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