Chapter 10 Drug and Alcohol Abuse

10-6 Drug Abuse-Administrative Discharge Policy

Updated by Lt. Col. Suzanne Peters, August 2000

AUTHORITY:  AFI 36-3209, Separation and Retirement Procedures for Air National Guard and Air Force Reserve Members (1 Feb 98) ; Article 31, UCMJ

POLICY

DRUG ABUSE IS INCOMPATIBLE WITH CONTINUED SERVICE IN THE AIR NATIONAL GUARD.  Therefore, as a Commander you must initiate discharge action against any member under your command who has engaged in some form of drug abuse unless you determine that a waiver of discharge is appropriate and the discharge authority approves a waiver IAW AFI 36-3209, paragraph 4.3.3.  The authority for discharging members is AFI 36-3209.  As soon as you become aware of substantiated drug abuse by a member of your unit, you should immediately contact your SJA.  After consultation with the SJA, you may want to seek an admission of drug use from the member.  An admission would help in the administrative discharge action.

ACTION

After seeking advice from the SJA, you should prepare the paperwork necessary to begin the discharge process.  In addition to consulting with the SJA, you should consult the Military Personnel Flight for additional information concerning the required documents.  Your SJA can review the documents before you serve them on the member.  An enlisted member with six years of good service is entitled to a discharge board unless this right is waived.  All non-probationary officers are entitled to a discharge board unless it is waived.  If a commander recommends an Under Other than Honorable Conditions (UOTHC) discharge, a member is entitled to a discharge board.

In addition to initiating administrative discharge action, a commander should consider disciplinary action against a member who has a positive drug test or who is identified as a drug abuser through other evidence (other than a command directed urinalysis).

CONVERSATIONS WITH THE MEMBER

A commander should be careful concerning discussions with a member who has been identified as a drug abuser.  Consult your SJA regarding this matter.  If you decide to talk to the member you should do so only after reading them their Article 31 or “Miranda” rights (right to remain silent).  You should always have a witness with you.  If the member is enlisted, the witness should be the First Sergeant.  If the member is an officer, the witness should be an officer.  If the member is represented by an attorney, you should not talk to the member unless his counsel is present or has given you permission to do so.

UNLAWFUL COMMAND INFLUENCE

The Air National Guard policy on administrative discharge for drug abusers should be given the widest possible dissemination to ensure all unit members are aware of the policy.  However, you should be careful that you do not engage in unlawful command influence.  For example, you should not forbid members from providing favorable testimony for a member accused of illegal drug use.  Nor should you take action against the member who does provide testimony.  It goes without saying that a commander must not take adverse action against a judge advocate who has been assigned to represent the member accused of illegal drug use.  Finally, refrain from discussing the case with any individuals who might be board members or who have been appointed as board members for the member’s 

discharge board.  Board members must base their decision to discharge or retain a member upon the evidence presented at the board and the instructions provided to them by the Legal Advisor to the board.  A commander can, and sometimes should, testify at the discharge board.  Never take any action against a board member if a decision is made to retain a member who has been accused of illegal drug use.  

CHARACTERIZATION OF DISCHARGE

In addition to recommending that a member be discharged for drug abuse, the commander must make a recommendation regarding the characterization of the discharge.  AFI 36-3209 indicates that normally a member who uses illegal drugs should receive an Under Other Than Honorable Conditions  Discharge (UOTHC).  Of course, if this recommendation is made, the member will automatically be entitled to a discharge board.  A commander should discuss the issue of discharge characterization with the SJA.

WHO WILL TEST POSITIVE?

All commanders should keep in mind that a member who you least expect as a drug user, might test positive.  The member could be a friend, a high ranking NCO or officer, or a member with long service.  Although it may be a tough case, a commander must enforce the drug abuse policy no matter who tests positive.  Do not consider special treatment or favors.  Rather, allow the system to work.  

KWIK-NOTE: Be uniform in the application of your administrative discharge policy for drug abuse.
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